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  Property law, and especially the common law of property, has always been heavily laden with hard-edged doctrines that tell everyone exactly where they stand.  Default on paying your loan installments?  Too bad, you lose the thing you bought and your past payments as well.  Forget to record your deed?  Sorry, the next buyer can purchase free of your claim, and you are out on the street. Sell that house with the leak in the basement?  Lucky you, you can unload the place without having to tell the buyer about such things at all.

  In a sense, hard-edged rules like these--rules that I call 'crystals'--are what property is all about.  If, as Jeremy Bentham said long ago, property is 'nothing but a basis of expectation,' the crystal rules are the very stuff of property:  their great advantage, or so it is commonly thought, is that they signal to all of us, in a clear and distinct language, precisely what our obligations are and how we may take care of our interests.  Thus, I should inspect the property, record my deed, and make my payments if I don't want to lose my home to unexpected physical, legal, or financial impairments. I know where I stand and so does everyone else, and we can all strike bargains with each other if we want to stand somewhere else.

  Economic thinkers have been telling us for at least two centuries that the more important a given kind of thing becomes for us, the more likely we are to have these hard-edged rules to manage it. [FN3]  We draw *578 these ever-sharper lines around our entitlements so that we know who has what, and so that we can trade instead of getting into the confusions and disputes that would only escalate as the goods in question became scarcer and more highly valued.  [FN4]

  At the root of these economic analyses lies the perception that it costs something to establish clear entitlements to things, and we won't bother to undertake the task of removing goods from an ownerless 'commons' unless it is worth it to us to do so. [FN5]  What makes it worth it?  Increasing scarcity of the resource, and the attendant conflicts over it.  To use the example given by Harold Demsetz, one of the most notable of the modern economists telling this story, when the European demand for fur hats increased demand for (and scarcity of) fur-bearing animals among Indian hunters, the Indians developed a system of property entitlements to the animal habitat. [FN6]  Economic historians of the American West tell a similar story about the development of property rights in various minerals and natural resources.  Easy-going, anything-goes patterns of appropriation at the outset came under pressure as competition for resources increased, and were finally superseded by much more sharply defined systems of entitlement. [FN7]  In effect, as our competition for a resource raises the costs of conflict about it, those conflict costs begin to outweigh the costs of taking it out of the commons and establishing clear property entitlements.  We establish a system of clear entitlements so that we can barter and trade for what we want instead of fighting.

  The trouble with this 'scarcity story' is that things don't seem to work this way, or at least not all the time.  Sometimes we seem to substitute fuzzy, ambiguous rules of decision for what seem to be perfectly clear, open and shut, demarcations of entitlements.  I call this occurrence the substitution of 'mud' rules for 'crystal' ones.

  Thus, in the examples with which I began, we find that, over time, the straightforward common law crystalline rules have been muddied repeatedly by exceptions and equitable second-guessing, to the point *579 that the various claimants under real estate contracts, mortgages, or recorded deeds don't know quite what their rights and obligations really are. [FN8]  And the same pattern has occurred in other areas too.  In Wisconsin's Prah v. Maretti,  [FN9] for example, what seemed to be a workable crystalline rule about sunlight rights--that your neighbor has no right to the sunlight that crosses your lot unless your neighbor has gotten an easement from you [FN10]--has been transformed into a mud doctrine.  Now, if you block the light, your neighbor may have a nuisance action against you--at least in Wisconsin.  [FN11]

  Now, nuisance is one of those extraordinarily shapeless doctrinal areas in the law of property.  In Prah, the nuisance question hinged on a typically vague formulation:  'all the underlying facts and circumstances.' [FN12] Does it matter that you built first? [FN13] Could you or your neighbor have adjusted your respective buildings to avoid the problem? [FN14]  How valuable was the sunlight to you, and how valuable to your neighbor? [FN15] You don't know in advance how to answer these questions and how to weigh the answers against each other; that is to say, you don't know whether your building will be found a nuisance or not, and you won't really know until you go through the pain and trouble of getting a court to decide the issue after you have built it or have had plans drawn up.

  Quite aside from the wealth transfer that may accompany a change in the rules, then, the change may sharply alter the clarity of the relationship between the parties.  But a move to the uncertainty of mud seems disruptive to the very practice of a private property/contractual exchange society.  Thus, it is hardly surprising that we individually and collectively attempt to clear up the mud with new crystal rules--as *580 when private parties contract out of ambiguous warranties, [FN16] or when legislatures pass new versions of crystalline record systems [FN17]--only to be overruled later, when courts once again reinstate mud in a different form.

  These odd permutations on the scarcity story must give us pause. Why should we shift back and forth instead of opting for crystal when we have greater scarcity?  Is there some advantage to mud rules that the courts are paying attention to?  And if so, why do we not opt for mud rules instead?

  This paper is about the blurring of clear and distinct property rules with the muddy doctrines of 'maybe or maybe not,' and about the reverse tendency to try to clear up the blur with new crystalline rules.  Part I illustrates the back-and-forth pattern between crystals and mud by briefly describing what has happened to the supposedly crystalline character of the three examples with which I began.  Part II then examines some theoretical positions that have attempted to explain part or all of this circular pattern.  Building on that discussion, Parts III and IV focus more closely on the element of hardship or 'forfeiture' that so frequently seems to put pressure on crystalline rules. Finally, in Part V, the paper suggests that the cleft between crystal and mud may not, under ordinary circumstances, really be so deep as our rhetoric suggests, and concludes that it is precisely as rhetoric that the cleft between crystal and mud matters most to us.

I.  FROM CRYSTAL TO MUD AND BACK:  THREE EXAMPLES

  From all appearances, and despite the obvious advantages of crystalline property rules for the smooth flow of trade and commerce, we seem to be caught in an era of intractable and perhaps even increasing muddiness. [FN18]  One could choose any number of areas to see this, and I will briefly discuss only a few, namely the examples with which I began.  The first is the example of the law of caveat emptor in real estate transactions, which in recent years has shown a strikingly generalized pattern of the slide towards mud.

A.  The Demise of Caveat Emptor

  For several hundred years, and right up to the last few decades, caveat emptor was the staple fare of the law of real estate purchases, at least for buildings already constructed. [FN19]  The purchaser was deemed *581 perfectly capable of inspecting the property and deciding for himself whether he wanted it, and if anyone were foolish enough to buy a pig in a poke, he deserved what he got.  Short of outright fraud that would mislead the buyer, the seller had no duties to disclose anything at all. [FN20]

  One chink in this otherwise smooth wall was the doctrine of 'latent defects,' which, like the exception for fraud, suggested that perhaps the buyer really can't figure things out entirely.  For some time now, in at least some states, a seller has had to tell a buyer about material problems with the property known to the seller but undiscoverable by the purchaser upon reasonable inspection. [FN21]  The doctrine began to raise a few problems of muddiness:  What defects are 'material'?  What does the seller 'know'?  To what extent should the buyer 'reasonably' have to inspect for herself? [FN22]

  Within the last few decades, the movement to mud in this area has become even more pronounced as some courts and legal commentators maintain that builder/vendors implicitly warrant a new house 'habitable.' [FN23]  But what does habitability mean?  Is the house's habitability coterminous with the local housing code, or does 'habitability' connote some less definite standard?  [FN24]  What if the defects were obvious, and just what does 'obvious' mean, anyway? [FN25]  We don't know until we litigate the issues.

  *582 Even if builder/vendors' warranties do muddy up property rights, there are some plausible reasons for them. After all, the builder/vendors are professionals, and they should know more about their own construction; they even might have avoided the problems in the first place by building more carefully. [FN26] It is somewhat more difficult to extend those arguments to sellers who are themselves merely homeowners instead of builder/vendors, yet we find that even these nonprofessional sellers have increasing obligations to anticipate the buyers' desires, and to inform buyers about disagreeable factors that might make the buyers think twice. [FN27]  A California court, for example, has ruled that the sellers had to inform the buyer that a mass murder had taken place a decade previously in a particular house. [FN28]  The courts now seem to presume a buyer who can't figure out much at all, and to protect that buyer they have adopted a mud standard:  like good neighbors, sellers must tell buyers about any 'material' defects--whatever those may be.  [FN29]

  The increasingly mushy relationship between buyers and sellers of real estate has parallels in the law of consumer sales generally, and the real estate cases borrow much of their language from other cases about such items as cars, hairdryers, and water heaters. [FN30]  These developments might suggest that the scarcity story is exactly backwards, and that the normal movement of property law is not towards ever harderedged rules, but towards the fluidity and imprecision of mud.

  But there is a countermove as well:  Even if the legal rules have moved toward mud, private bargainers often try to install their own little crystalline systems through contractual waivers of warranties or disclosure duties (for example, the 'as is' or 'no warranty' sale). These private efforts in effect move things into the pattern of a circle, from crystal to mud and back to crystal. And the circle turns once again when the courts ban such waivers, as they sometimes do, [FN31] and firmly *583 re-establish a rule of mud--only to be followed by even more artful waivers.

  The back-and-forth pattern of crystal and mud is even more evident in the next example, the loan secured by landed property--a form of real estate transaction whose history has often been described as resembling a seesaw.  [FN32]

B.  Of Mortgages and Mud

  Early common law mortgages were very crystalline indeed.  They had the look of pawnshop transactions and were at least sometimes structured as conveyances:  I borrow money from you, and at the same time I convey my land to you as security for my loan. [FN33]  If all goes well, I pay back my debt on the agreed 'law day,' and you reconvey my land back to me.  But if all does not go well and I cannot pay on the appointed day, then, no matter how heartrending my excuse, I lose my land to you and, presumably, any of the previous payments I might have made. [FN34]  As the fifteenth century commentator Littleton airily explained, the name 'mortgage' derived from the rule that, if the debtor 'doth not pay, then the land which he puts in pledge . . . is gone from him for ever, and so dead.' [FN35]

  This system had the advantage of great clarity, but it sometimes must have seemed very hard on mortgage debtors to the advantage of scoundrelly creditors.  Littleton's advice about the importance of specifying the precise place and time for repayment, for example, conjures up images of a wily creditor hiding in the woods on the repayment day to frustrate repayment; presumably, the unfound creditor could keep the property. [FN36]  But by the seventeenth century, the intervention of *584 courts of equity had changed things. [FN37]  By the eighteenth and nineteenth centuries, the equity courts were regularly giving debtors as many as three or four 'enlargements' of the time in which they might pay and redeem the property before the final 'foreclosure,' even when the excuse was lame. [FN38]  One judge explained that an equity court might well grant more time even after the 'final' order of 'foreclosure absolute,' depending on the particular circumstances. [FN39]

  The muddiness of this emerging judicial remedy argued against its attractiveness.  Chief Justice Hale complained in 1672 that, '[b]y the growth of Equity on Equity, the Heart of the Common Law is eaten out, and legal Settlements are destroyed; . . . as far as the Line is given, Man will go; and if an hundred Years are given, Man will go so far, and we know not whither we shall go.' [FN40]  Instead of a precise and clear allocation of entitlements between the parties, the 'equity of redemption' and its unpredictable foreclosure opened up vexing questions and uncertainties:  How much time should the debtor have for repayment before the equitable arguments shifted to favor the creditor? [FN41]  What sort of excuses did the debtor need? [FN42] Did it matter that the property, instead of dropping in the lap of the creditor, was sold at a foreclosure sale? [FN43]

  But as the courts moved towards muddiness, private parties attempted to bargain their way out of these costly uncertainties and to reinstate a crystalline pattern whereby lenders could get the property immediately upon default without the costs of foreclosure. How about a separate deal with the borrower, for example, whereby he agrees to convey and equitable interest to the lender in case of default? [FN44] Nothing doing, said the courts, including the United States Supreme Court, which in 1878 stated flatly that a mortgagor could not initially bargain *585 away his 'equity of redemption.'  [FN45] Well, then, how about an arrangement whereby it looks as if the lender already owns the land, and the 'borrower' only gets title if he lives up to his agreement to pay for it by a certain time?  This seemed more promising: In the 1890s California courts thought it perfectly correct to hold the buyer to his word in such an arrangement, and to give him neither an extension nor a refund of past payments. [FN46]  By the 1960s, however, they were changing their minds about these 'installment land contracts.' [FN47]  After all, these deals really had exactly the same effect as the old-style mortgages--the defaulting buyer could lose everything if he missed a payment, even the very last payment.  Human vice and error seemed to put the crystal rule in jeopardy:  In a series of cases culminating with a default by a 'willful but repentant' little old lady who had stopped paying when she mistakenly though that she was being cheated, the California Supreme Court decided to treat these land contracts as mortgages in disguise. [FN48]  It gave the borrower 'relief from forfeiture' [FN49]--a time to reinstate the installment contract or get back her past payments. [FN50]

  With mortgages first and mortgage substitutes later, we see a back-and-forth pattern:  crisp definition of entitlements, made fuzzy by accretions of judicial decisions, crisped up again by the parties' contractual arrangements, and once again made fuzzy by the courts. Here we see private parties apparently following the 'scarcity story' in their private law arrangements:  when things matter, the parties define their respective entitlements with ever sharper precision.  Yet the courts seem at times unwilling to follow this story or to permit these crystalline definitions, most particularly when the rules hurt one party very badly.  The cycle thus alternates between crystal and mud.

  But the subject matter that has truly defied the scarcity story, often to the despair of property professors, has not been mortgages or mortgage substitutes.  It has been the recording system, to which I now turn.

C.  Broken Records

  In establishing recording systems, legislatures have lent support to private parties' efforts to sharpen the definition of their entitlements.  *586 The raison d'etre of such systems is to clarify and perfectly specify landed property rights for the sake of easy and smooth transfers of land.

  But the Anglo-American recording system in fact has been a saga of frustrated efforts to make clear who has what in land transfers. Common law transfers of land required a certain set of formalities between the parties, but thereafter, conflicting claims were settled by the age-old principle, 'first in time, first in right.' [FN51] Thus, on Tuesday I might sell my farm to you, and on Wednesday I might wrongfully purport to sell it once again to innocent Farmer Brown.  Poor Farmer Brown remains landless even though he knew nothing about the prior sale to you and indeed had no way of knowing about it. [FN52] This outcome was hardly satisfactory from a property rights perspective. 'First in time, first in right' may work well enough in a community where everyone knows all about everyone else's transactions, but outside that context, the doctrine does little to put people on notice of who owns what, and the opportunities for conflicting claims are endless.

  But the efforts to remedy this flaw have gone through new cycles of certainty and uncertainty.  Henry VIII attempted--without great success--to establish public registration of land claims through the Statute of Enrollments in 1536.  [FN53]  Versions of the Statute resurfaced in Massachusetts' 1640 recording act and in other seventeenth and eighteenth century colonial recording acts, all of which were much more widely (though still somewhat irregularly) applied than their Henrician model had been. [FN54]

  Henry's Statute and its original American counterparts reflected an emphatically crystalline view of property.  Their literal language suggests that they were versions of what has come to be called a 'race' statute)  the first purchaser to record (the winner of the 'race' to the registry) can hold his title against all other claimants, whether or not he was in fact the first to purchase. [FN55]  In such a system, the official records become an unimpeachable source of information about the status of land ownership; the law counts the record owner, and only the record owner, as the true owner.  The purchaser can buy in reliance on the *587 records without fear of divestment by some unknown interloper, and without the need to make some cumbersome extra-record search for such potential interlopers.

  This system was too crystalline to last.  The characters to muck up this crystalline system by now should be sounding familiar: ninnies, hard-luck cases, and the occasional scoundrels who take advantage of them.  What are we to do, for example, with the silly fellow who buys an interest in property but simply forgets to record?  Or with the more conscientious one who does attempt to record his interest, but whose records wind up in the wrong book? [FN56] Or with the lost soul whose impeccably correct filing is dropped behind the radiator by the neglectful clerk? [FN57]  Some courts take a hard line, perhaps concluding that the first owner was in a better position than our innocent outsider--that is, the next purchaser--to detect and correct the flaws in the records. [FN58]  But our sympathies for the luckless unrecorded owner put pressure on the recording system that would divest him in favor of the later-arriving outsider. [FN59]

  Our sympathies are all the greater when the outsider is not so innocent after all.  What shall we do, say, when the unrecorded first buyer is snookered out of his claim by a later purchaser who knows perfectly well that the land had already been sold?  Shall we allow this nasty second buyer to perfect a claim simply because he carefully follows the official recording rules?  [FN60]  This thought was too much for the courts of equity, and too much for American legislatures as well.  By the early nineteenth century, the British equity courts had imported an element of non-record 'notice' into what had initially been a 'race' system.  Under these doctrines, the later purchaser could take free of the prior claims only if he did not know about those prior claims, either from the records or from non-record facts that should put him 'on notice.' [FN61]  *588 American legislatures followed this move to such a degree that, at present, only a handful of states maintain a race system with any rigor.  The other states deny the subsequent claim of the person who had or should have had notice of the earlier claim. [FN62]

  This development means mud:  What 'should' a purchaser know about, anyway?  To be sure, if someone is living on the land, perhaps the potential purchaser should make a  few inquiries about the occupant's status.  But what if the 'occupant's' acts are more ambiguous, consisting of, say, shovelling some manure onto the contested land? Well, said one court, a buyer should have asked about the source of all that manure--and since he didn't, and thus did not find out about the manure shoveller's prior but unrecorded claim, the later buyer did not count as an innocent; his title was a nullity. [FN63]

  With the emergence of this judicial outlook, the crystalline idea of the recording system has come full cycle back to mud. [FN64] To be sure, the recording system can give one a fair guess about the legal status of any given property.  But by the end of the last century, as a Massachusetts court put it, 'it would be seldom that a case could occur where some state of facts might not be imagined which, if it existed, would defeat a title.' [FN65]  Thus, the test of a title's 'marketability' became a question of whether the title was subject to 'reasonable' doubt--a matter, of course, for the discretion of the court. [FN66]  In the meantime, a whole title insurance industry sprang up to calm the fears of would-be purchasers who wanted to avoid questions about which doubts were reasonable and which were not.  It is this industry, in a sense, that once again makes crystals out of the recording system's mud; and according to the reformers, it is this industry that now stands in the way of a more rational method of cleaning up the mess once and for all. [FN67]

  Yet one must wonder whether cleaning up the mess might not just repeat the cycle of mud/crystal/mud.  One of the most popular suggestions for reform is the so-called 'Torrens' system, named for someone who thought that shipping registry methods could be used beneficially in real estate.  In this system, all claims on a given property--sales, liens, easements, etc.--are first registered and then incorporated in a certificate. [FN68]  Torrens registration echoes eerily the colonial 'race' *589 statutes:  No unregistered claim counts, and the owner's certificate for a given property acts as the complete record of everything that anyone might claim.

  Well, perhaps not everything:  Government liens, fraudulent transactions, and, according to some courts, even simple errors or neglect in registration can produce unregistered claims that count. [FN69]  Hence this neo-race system provides no complete relief from the recording system's mud. Even after we look at the Torrens certificate, we still have to be on the lookout for the G-men, the forgers, and the ninnies who neglected to register their claims properly.  Not a lot of mud, to be sure, but just wait.  In some jurisdictions with a long history of Torrens registration, courts have in effect reestablished a 'notice' system, defeating the interest of one who registers his claim when he knows about a prior unregistered one--or merely when he should have known about the prior claim. [FN70]  This practice, of course, means that the registry and certificate no longer count as the complete source of information about a property's title status.

  The most striking aspect of these developments is that first the title recording acts, and later the registration systems, represented deliberate choices to establish crystaline rules for the sake of simplicity and ease of land sales and purchases.  People who failed to use the records or registries were supposed to lose their claims, no matter how innocent they might have been, and no matter how nastily their opponents might have behaved.  Yet these very crystalline systems have drifted back into mud through the importation of equitable ideas of notice--*590 only to be replaced by new crystalline systems in the form of private contract or public legislation.

  All these examples put the scarcity story to the test:  What has happened to that story, according to which our rules should become more crystalline as resources become more scarce and more valuable? Why instead do we shift back and forth between hard-edged, yes-or-no crystalline rules and discretion-laden, post hoc muddy rules?  Why do we have, over time, both mud and crystal rules with respect to the very same things, without any notable relation to their scarcity or plenty?  The following section runs through a few theories that might help to explain this mystery.

II.  SOME TENTATIVE EXPLANATIONS

A.  Taking Sides

  One way to cope with the mud/crystal dilemma is to choose one type of rule over the other.  Perhaps in keeping with the market-conscious spirit of the 80s, legal academics seem to favor crystals.  In a recent article, Clifford Holderness argues that precise and complete specifications of entitlements are preferable to non-exclusive, tentative, open-ended entitlements. [FN71] Why? Because precise entitlements facilitate the efficient allocation of goods; they allow us to identify right-holders and to organize trades with them until all goods arrive in the hands of those who value them most.  Open-ended (or, as I would call them, muddy) entitlements generate two outcomes: Either they do not allow a complete identification of the parties with whom we need to trade, or they give some sort of entitlement to so many people that it becomes virtually impossible to cut a deal. [FN72]  In short, under muddy rules trading is so difficult that Pareto-superior moves remain unmade and goods languish in inefficient uses, even when someone would pay a great deal to use them more efficiently.  Ã similar argument appeared in an article that preceded Holderness' by a few years.  Douglas Baird and Thomas Jackson also argue that crystalline specifications of rights are preferable to mud, because muddy doctrines unduly obfuscate commercial transactions. [FN73]  In discussing a filing system for commercial transactions (somewhat akin to a recording system for land), Baird and Jackson strongly urge that nonusers be penalized by losing their unfiled claims.  If the filing system is easy to use, it is just too bad about the careless or foolish people who *591 fail to use it. [FN74]

  Crystalline rules have a related advantage that has been much discussed of late:  They discourage what is called 'rent-seeking 'behavior in decision-makers, particularly when those decision-makers are legislators. [FN75] Take the situation of the legislature that has the authority to decide, say, the rate of taxation or the location of a new convention center.  How will the decision be made, on the supposition that legislators are rational utility maximizers?  The rent-seeking analysis suggests that the decision will be sold to the highest bidder, that is, to the interest group whose cohesiveness, tenacity, and resources allow it to bring the greatest temptations and the greatest pressure to bear on the legislators. [FN76]  And of course, the greater the authority of the decision-maker to change its mind--in other words, the muddier the rules, the greater the likelihood that interest groups will bid for whatever 'asset' is the object of the decision-maker's discretionary choice, frittering away resources in the bidding process. [FN77]

  The world of private transactions offers an analog to this frittering-away scenario and indeed it is the very story that the economists tell about scarcity.  In the absence of clear definitions around property rights, individuals dissipate resources in conflicts and bullying, or in taking precautions against being bullied. [FN78] Crystalline rules, it seems, can halt this frittering away, be it public or private.  Hard-edged rules define assets and their ownership in such a way that what is bought stays bought and can be safely traded to others, instead of repeatedly being put up for grabs.

  Placing a kind of temporal overlay on these market-oriented preferences for crystal over mud, Frank Easterbrook recently applauded what he describes as the ex ante perspective of recent court decisions.  Instead of trying to adjudge situations ex post, doing fairness to the parties from the perspective of what we know about their positions after things fall apart, the courts should try to consider matters from the perspective of persons similar to the parties at the outset of their relationship, and then figure out how we want them to think and act before all contingencies become realities. [FN79]  How do we want them to act?  We want them to be careful planners so that things don't fall apart so easily.

  *592 To put it baldly, the ex ante perspective generally means sticking it to those who fail to protect themselves in advance against contingencies that, as it happens, work out badly for them. [FN80]  No muddiness here. All parties are presumed to be clear-sighted overseers of their own best interests; it is up to them to tie up all the loose ends that they can, and the courts should let the advantages and disadvantages fall where they may. Why? Because this will encourage people to plan and to act carefully, knowing that no judicial cavalry will ride to their rescue later.  It will also allow the people the John Locke once called 'the Industrious and Rational' to reap the fruits of their industry and rationality, and thus encourage productivity generally. [FN81]

  But this approach means that the legal consequences of rules ought to be clear in advance, in other words, crystals rather than mud.  The industrious and rational need to know that the consequences of their dealings are fixed, at least legally; no shifts of responsibility after the fact.  Judicial punctiliousness about establishing and following clear rules, one would suppose, can influence behavior in the direction of greater productivity or carefulness.

  Things would be easier if one could say that crystals are the uniform choice among the modern scholars knowledgeable about these matters.  But that is not the case.  Several scholars in recent years, particularly those associated with the Critical Legal Studies movement, have decried what we might call the excessively crystalline character of our legal system, which they associate with a kind of alienacted individualism. [FN82]  Instead, they plump for more attention to mud, or, as the phrase has it, to 'standards' instead of 'rules.' [FN83] Duncan Kennedy, who popularized the current distinction between rules and standards, argues that hard-edged, crystal doctrines systematically abandon people to the wiles of the bad and the mean-spirited.  [FN84]  As Kennedy reminds, us, Holmes even framed these doctrines in terms of the 'bad man.' They are designed to tell the bad man the limits within which he can get away with his badness. [FN85]  Standards, on the other hand, are aimed at protecting goodness and altruism [FN86]--whatever internal contradictions may lurk in the notion of enforcing goodness by a legal order.  [FN87]

  If we are to be guided by standards rather than hard-edged rules, *593 then our rules of decision must necessarily be muddy ones like 'fairness' or 'reasonableness,' under which no one can entirely specify entitlements until faced with the consequences. [FN88] As Frank Easterbrook quite bluntly states it, fairness is an ex post consideration; he apparently puts it second to the greater productivity he associates with the ex ante position. [FN89]  Lawrence Tribe has entangled himself in a debate with Easterbrook on this very point, [FN90] rejecting Easterbrook's preference for the ex ante perspective, particularly in the context of constitutional decision-making.  According to Tribe, when judges make decisions they not only try to facilitate the rational calculations of the actors and people similarly situated to the actors, they also tell a story about the kind of society we live in.  Decisions, as he puts it, are constitutive, and it would corrode our moral understanding of ourselves as a society if we were to permit gross unfairness to reign simply for the sake of retaining clear rules and rational ex ante planning, particularly if those rules covertly serve the wealthy and powerful. [FN91]

  The difficulty with adopting either position is that to do so suggests that we in some way have a choice between crystal and mud, whereas the history of property law tells us that we seem to be stuck with both.  Even when we choose one (such as a hard-and-fast recording system), the choice seems to dissolve, and instead of really choosing, we seem to oscillate between them.  Because this pattern recurs so often in so many areas, it is difficult to believe that it is due to abnormal foolishness or turpitude, or that it can be permanently overcome by a more thoughtful or more virtuous choice of one side or the other.

B.  Refinements on the Economic Perspective

  Some economic theory relates the crystal/mud problem to the different characteristics of the objects we consider to be 'property.' One theory looks to what are called 'transaction costs' to explain why we sometimes have crystals and sometimes mud.  Thomas Merrill has argued that where transaction costs are low--where it is easy to make a *594 deal--we tend to have clear, hard-edged, yes-or-no rules. [FN92]  Thus, in trespass law, any invasion of my property, no matter how trivial, is an actionable wrong.  Only two parties are involved; if you want to come onto my property, it is relatively easy for you to find me and to bargain with me for the right.  The hard-edged rule requires you to enter into negotiations with me, and presumably if you want the right to enter more than I want to keep you out, you can offer me enough so that I will agree.  The clear, crystalline rule punishes those who could easily bargain for an entitlement, but who instead bypass that opportunity and act unilaterally. [FN93]

  On the other hand, the argument goes on, we find 'discretionary' (or muddy) rules where the costs of transacting are high, as, for example, in the area of nuisance doctrine. [FN94]  Here the conflicts typically involve numerous parties, such as the victims of noxious odors that spread through a neighborhood.  It is not easy for all affected parties to find each other, to agree on a common strategy, and to negotiate a deal whereby the sufferers pay to have the fumes stopped, or alternatively, where the fume-producing plant pays some agreed-upon price to make up for the sufferings it causes. [FN95] Since the parties cannot easily arrive at a negotiated agreement, a court must solve the mess itself, deciding whether the costs of the fumes outweigh the benefits.  Thus, where transaction costs are high, we have no nice clear deals that put a price on costs and benefits, and a court has to muddle through with conjectures.  These are the scenarios in which we need judicial discretion--as well as the ambiguous, muddy doctrines that allow for judicial guesswork.

  The difficulty with this explanation is that we sometimes fall back on muddy doctrines even where transaction costs are low. Wisconsin's new 'nuisance' treatment of sunlight rights, for example, flies in the face of what would seem to be a relatively easy negotiation between neighbors. [FN96]  The other examples given earlier suggest the same pattern.  The all but universal abandonment of the caveat emptor rule for house purchases also seems to have occurred against a backdrop of low transaction costs (one buyer, one seller),  [FN97] as does the movement to introduce equitable mushiness into the hard-edged contractual relations of mortgages and installment land contracts,  [FN98] or the repeated muddying of land record systems even when the systems are relatively easy to use. [FN99]  Thus something in the back-and-forth between crystals *595 and mud seems to elude straight transaction costs.

C.  Historians' Stories

  At least one historian, P.S. Atiyah, has noticed the shift between mud and crystal in our legal rules, and has written a long book on British contract law to illustrate the point that we have had both kinds of rules over time.  [FN100]  Atiyah has argued, in effect, that our preference for mud over crystal (or vice versa) takes place in long historical cycles.  Roughly speaking, he regards the eighteenth century as largely a mud era, full of ambiguity and judicial discretion, [FN101] but he sees the period between 1770 and 1870 as an era in which crystal rules, or 'principles,' as he calls them, came to seem particularly important. [FN102]  His explanation (again in very gross terms) is that Parliament and the courts acted on a perceived need to discipline an unruly population during this period, and used sharply enforced legal rules to instill in the people generally the habits of foresightful, productive activity necessary to a market economy. [FN103] The preference for crystal, under this analysis, seems to be one of education or rhetoric:  you will be held to the very terms of your bargain so that, in the future, you will not be so foolish as to get yourself into such a mess, but will rather plan your affairs more carefully. [FN104] Atiyah seems to think, with a certain regret, that we have abandoned this age of principle and are now back to a muddier ethos of 'individualized justice' that he dubs 'pragmatism.'  [FN105]

  If we look to the work of another economic historian, Albert Hirschman, we might start to think that these swings result not from external socioeconomic change or social theory, but rather result from each other.  In other words, mud and crystal are not so much alternatives, but a matched pair, like +1 and - 1 in a sine curve.  In his book, Shifting Involvements, [FN106] Hirschman discusses not legal rules but rather the swing in social moods between public involvement and private self-gratification.  He argues, in effect, that people desire both these ends, but that both cannot be satisfied simultaneously. Suppose one begins with private self-gratification: One's activities in behalf of one's self have certain rewards, but they also leave certain regrets, particularly over the absence of one's participation in public affairs.  At some marginal *596 point where the rewards of privately-focused activity become minimal (or even negative), the actor turns to public participation. But here a similar process of satisfaction/satiation/disappointment begins.  [FN107]

  Might this process parallel the shift between mud and crystal in property law?  Hirschman's book suggests that where we see recurring patterns, we might look for some internal--or as some theorists say, endogenous [FN108]-- factors that lead to these circular patterns. Does such an account apply to the oscillation between crystal and mud in our definitions of entitlements?  We can see its application in one area at least:  the recording system, where we have so often resolved uncertainty with a crystalline system, only to muddy it so thoroughly over time that we have to start all over again with a newly-minted set of clear rules.

  Let us suppose that we have a system for the clarification of property titles.  Might we have a tendency to overuse the system, so that in the end it becomes so hopelessly bogged down in detail that the purpose of clarity is defeated?  Certainly our traditional land records have this quality.  Some early cases permitted only fee interests to be recorded, but it was the very attractiveness of the system that created pressure to allow the recordation of other interests; liens, for example, or easements. [FN109]  Indeed, some claims may be in the records even though they are not legally recordable.  [FN110]  Then too, many claims are recorded and just stay put over time, and sometimes even conflict with other recorded claims.  The layers of these recorded but unextinguished claims can grow so thick that it hardly seems worth the time to go back and check them all. [FN111]  So, in a sense, we treat our clarifying systems--in this case the recording mechanisms--as a kind of 'commons.'  The resulting system overload, in turn, creates a certain disgust with the lush proliferation of records. [FN112]  In fact, one of our current recording reforms would simply extinguish claims that have not been asserted during a given period. [FN113]

  Thus, the very attractiveness of making clear one's claims by recording them defeats the purpose of the system, that is, to clarify all claims against a given property.  One sees the same pattern in the excessively *597 long contracts that attempt to specify all possible contingencies and that no one actually reads; however comforting it might be to 'have it in writing,' it really isn't worth the effort to nail down everything, and the overly precise contract may wind up being just as opaque as--and perhaps even more arbitrary than--the one that leaves adjustments to the contingencies of future relations. [FN114]

  The trouble, then, is that an attractively simple legal device draws in too many users, or too complex a set of uses.  And that, of course, is where the simple rule becomes a booby trap. [FN115]  It is this booby trap aspect of what seems to be clear, simple rules--that scenario of disproportionate loss by some party-that seems to drive us to muddy up crystal rules with the exceptions and the post hoc discretionary judgments.  I turn now to the subject of disproportionate loss, the subject to which some courts apply the shorthand label of 'forfeiture.'

III.  FORFEITURE AS OVERLOAD:  THE PROBLEM AND THE PLAYERS

  A strong element of moral judgment runs through the cases in which mud supersedes crystal.  These cases are often rife with human failings--sloth and forgetfulness on the one hand, greed and self-dealing on the other.  These vices put pressure on our efforts to elaborate clear and distinct property specifications, and make judges and others second guess the deals that call for a pound of flesh.

  Perhaps we can get at this human element by thinking not about the moral qualities that are at issue, but rather about the pound of flesh.  We have already seen that in the decisions about mortgages and installment land contracts, there lurks a deep antipathy to what is explicitly called the debtor's 'forfeiture.' [FN116]  The same antipathy to 'forfeiture'--*598 a loss disproportionate to the lapse--also appears in our other examples. Thus, the non-recording (or improperly recording, or negligently recording) owner would lose the very property itself; thus, the non-inspecting (or imperfectly inspecting, or negligently inspecting) buyer would get stuck with a house that may be flooded twice a week with the neighbor's sewage.

  Our law seems to find these dramatic losses abhorrent.  James Gordley has written convincingly that unequal exchanges have been overwhelmingly disfavored in the western legal tradition, [FN117] and his work suggests that rules leading to forfeitures and penalties generally are unstable in our law.  Why is this so?  Gordley argues that, traditionally, exchanges centering more or less around a market price counted as 'equal'. [FN118]  Such exchanges taken collectively restored the costs to the seller, and beyond that, Gordley argues, the law has had no reason to enforce what he calls random redistributions. [FN119]

  Mark Grady has suggested something comparable to this aversion to forfeiture in another context, namely the 'last clear chance' doctrine in older tort law.  [FN120]  The usual rule was that one whose own negligence contributed to his injury could not recover against even a negligent injurer; if either person could have avoided the accident, the loss was left where it lay.  But as Grady has pointed out, judges used the doctrine of 'last clear chance' to fine-tune the respective responsibilities of the parties, to adjust those responsibilities as the time of the accident drew closer and potential foresight about it grew greater. [FN121]  In other words, the 'last clear chance' doctrine could relieve an injured party from the forfeiture that would otherwise have accompanied his own careless behavior.

  But the judicial double-clutching entailed in this doctrine complicated the relation between the parties, and introduced whole new layers of facts and litigative possibilities for the sake of avoiding a disproportionate loss to the injured party.  Whether for efficiency reasons or not, it illustrates a way of thinking that eschews forfeitures or penalties, and that is willing to undertake an elaborate ex post analysis in order to allocate precise responsibility. [FN122]

  *599 Unexpected redistribution in the tort context is one thing; but why should we find a distaste for forfeiture in people's contractual agreements about their property, as Gordley suggests we do?  After all, contracting parties presumably know about the potential for forfeiture and agreed to it anyway.  Why complicate their relations by asking elaborate ex post questions comparable to 'last clear chance'--that is, who could have avoided the redistributive event that both apparently contemplated as a possibility?  Are there reasons to make this post hoc inquiry, regardless of how firmly the parties seem to have agreed to possible forfeitures ab initio?

  Forfeiture might be seen as a symptom of the overloading of crystal rules.  Crystalline property doctrines yield fixed consequences, and their predictability makes these doctrines attractive; but for that very reason they may be overused or overloaded in contexts that make them unpredictable and counterproductive. [FN123]

  Consider the way that the enforcement of a penalty affects the incentives of persons on either side of a property entitlement.  If we were to enforce penalties against defaulters or violators, the persons involved undoubtedly would be especially careful about avoiding violations.  But perhaps they would be too careful, and try to live up to their obligations even when circumstances changed radically, and when everyone would really be better off if someone defaulted and paid normal damages for whatever harm their default caused another. [FN124] Penalties might also affect the behavior of the non-defaulting parties.  Because they would gain much more than damages if penalties were enforced, unscrupulous dealers might expend efforts to find trading partners who would fail rather than succeed, or take measures to make them trip up, in order to take the penalty proceeds and run. [FN125]  These victims are the *600 people that petty con artists in my hometown of Chicago might call 'mopes,' [FN126] a term that undoubtedly could include the unsuspecting house purchasers who overestimate their ability to live up to the loan payments, or who never suspect that there might be rats in the basement, or who don't have a clue that they have to record their titles.

  Fools on the one side and sharp dealers on the other, then, are central players in the crystal-to-mud story, because they are the characters most likely to have a leading role in the systematic overloading of crystalline rules.  From this perspective, as indeed the more sophisticated economic analyses tell us, crystalline rules seem less the king of the efficiency mountain than we may normally assume. One can argue that elaborate ex post allocations of responsibilities might be efficient too, even if they make people's entitlements fuzzier ex ante.  The very knowledge that one cannot gull someone else, and get away with it, makes it less likely that anyone will dissipate time and effort in trying to find the gullible.  This knowledge will also reassure those of us who fear we may be made fools; we can go about our business and take part in the world of trade without cowering at home because we think we need to hire a lawyer and an accountant every time we leave the car at a commercial parking lot.

  How can we fit these factors together with the scarcity story about property rights?  According to that story, the driving force toward crystalline rules is the competition for resources hitherto unowned--in other words, overuse of a 'commons' in a given resource. The conflicts and waste from commons overuse induce us to define boundaries around entitlements so that we can trade our entitlements instead of fighting over them. [FN127]

  But the driving force of the movement to mud rules seems to be an overuse in the 'commons' of the crystal rules themselves:  We are tempted to take rules that are simple and informative in one context--as, for example, 'first in time, first in right' may be in a small community--and extend them to different or more complex situations, where the consequences may be unexpected and confusing. It is in these 'overload' situations that crystal rules may ultimately impede trade.  Not only might sharp dealers seek out situations in which trade will fail *601 (allowing them to collect a forfeiture from the mopes), but the mopes themselves may be frightened out of dealing altogether. Simple boundaries and simple remedies, it turns out, may yield radically unexpected results, and may destroy the confidence we need for trade, rather than fostering it.  It is forfeiture, the prospect of dramatic or disproportionate loss, that brings that home; and forfeiture--and the detailed ways in which it might have been avoided--can only be known to us ex post.

IV.  THE CONTEXT OF FORFEITURE:  CRYSTALS AND MUD AS INSTITUTIONAL RESPONSES TO

ESTRANGEMENT

  What can be said to generalize the context of forfeiture, where crystal rules are overloaded?  Where is it in our commercial life, for example, that we find the invocation of those crystalline rules at the cost of great forfeiture to another?  Stewart Macaulay's work on contracts suggests that forfeitures and penalties are called for in one context in particular:  where the parties have no longterm relationship with each other. [FN128]

  Now this situation is also precisely the context for the fool/scoundrel relationship.  Scoundrels, of course, hope never to see their dupes again, at least after the dupes figure out that something is amiss. Contrast this ultimate form of the one-shot deal to normal business relations: Businesses that work together routinely relax the letter of their respective obligations, and readjust the terms of their relationships in the face of unexpected hardships. [FN129]  To be sure, hard-edged rules might make businessmen plan more carefully in advance; but is it worth it to do all that planning when they can write adjustment clauses into their deals? [FN130] After all, they can trust each other, since they have to live together over the long haul. According to Macaulay, they show their hard edges, demanding forfeitures and penalties and the hard crystalline features of their entitlements only against customers whose business they are willing to forego.  [FN131]

  Macaulay's work, as well as that of Ian Macneil, [FN132] suggests that crystalline rules (and their attendant forfeitures) are only designed for people who see each other on a one-time basis, and whose temptations to dupe each other, or simply to play commercial hardball, might be strongest.  [FN133]  By way of contrast, where two persons are members of *602 the same community, religion, family, or ongoing business deal, there are inducements to cooperation and trust that are entirely independent of the enforcement of crystalline rules.

  Modern game-theorist mathematicians buttress this point, telling us that if we can arrange things in such a manner that we have repeated contact with our opposite numbers, then we can enforce cooperation through the game of 'tit for tat.' [FN134]  Recent historical work supports the point from another direction, telling us that prior to the eighteenth century, much European commerce was dominated by Jewish and Quaker merchants, whose family and religious connections could assure their mutual reliability. [FN135]

  Recent historical literature also suggests that as modern property and contract law developed, it became possible for people to do business with each other on the basis of sheer promises even though they had none of these familial or other longterm relationships. [FN136]  The legal categories of contract acted as an artificial, officially sponsored surety for the confidence and trust that would otherwise come only through the constraints of community, religion, and family.  The enforceability of clear rules enables us to deal with the world of strangers apart from these communities and to arrange our affairs with persons whom we do not know, and never expect to see again.  We can do so, we think, because rules are rules are rules--we all know them, and know that to expect. Crystalline rules thus seem to perform the service of creating a context in which strangers can deal with each other in confidence.

  But what is easily overlooked is that mud rules, too, attempt to recreate an underlying non-legal trading community in which confidence is possible.  In those communities, the members tend to readjust for future complications, rather than drive hard bargains. Mud rules mimic a pattern of post hoc readjustments that people would make if they were in an ongoing relationship with each other.  People in such relationships would hardly dupe their trading partners out of their titles, sell them defective goods, or fail to make minor readjustments on debts.  If they did such things, they would lose a trading partner (or suffer denunciation in church, or become black sheep), and everyone would know it.

  Now we can see why crystal and mud are a matched pair.  Both are distilled from a kind of non-legal commercial context where people already *603 in some relationship arrive at more or less imperfect understandings at the outset and expect post hoc readjustments when circumstances require.  Just as the parties call on courts to enforce promises and protect entitlements that would otherwise be enforced by the threat of informal sanctions, so too do they call on the courts to figure out the post hoc readjustments that would otherwise have been made by the parties themselves.

  In our one-time dealings with strangers a wedge appears that splits a trading relationship into ex ante and ex post, crystals and mud. These dealings are the situations in which it seems most important to have clear definitions of obligations, but in which it is also important to have some substitute for the pattern of ongoing cooperation that would protect us against sudden and unexpected loss.

  The split between crystals and mud from one-time dealings also falls along divisions in our legal institutions.  We call for crystals when we are in what Mel Eisenberg has called our 'rulemaking' mode, that is, when private parties make contracts with strangers or when legislatures make prospective law for an unknown future. [FN137]  We call for mud and exceptions only later, after things have gone awry, but at that point we stand before judges.

  But these institutional divisions may be ineluctably different. It is obvious that 'rulemakers' cannot see into the future in any very precise way when they are laying down crystal rules, and so we know that those who are in an ex ante position cannot possibly see things ex post.  But it may be equally true that judges cannot think their way back into an ex ante frame of mind, in any way except metaphorically.

  Borrowing a leaf from Hans-Georg Gadamer, recent scholars of historical interpretation have treated our efforts to understand the past as a kind of translation in which we cannot help but use our own experience to understand prior experience. [FN138]  This does not mean that the past perspective is incomprehensible to us, but only that our understanding of it is inevitably filtered through our subsequent experience.  What we know post hoc about those fools and scoundrels necessarily transforms the way we now look at what we used to think.

  Given this condition, judges, who see everything ex post, really cannot help but be influenced by their ex post perspectives.  They lean ever so slightly to mud, in order to save the fools from forfeiture at the hands of scoundrels. Indeed, if judges have even an occasional preference for post hoc readjustments, to avoid forfeiture, this preference will gradually place an accretion of mud rules over people's crystalline arrangements.  These considerations suggest a modification of claims *604 about the efficiency of common law adjudication.  We are more likely to find that judicial solutions veer towards mud rules, while it is legislatures that are more apt to join with private parties as 'rulemakers' with a tilt towards crystal. [FN139]

  Here, then, the circular pattern emerges:  If things matter to us, we try to place clear bounds around them when we make up rules for our dealings with strangers so that we can invest in the things or trade them.  The overloading of clear systems, however, may lead to forfeitures--dramatic losses that we can only see post hoc, and whose post hoc avoidance makes us (as judges) muddy the boundaries we have drawn.  Then, at some point we may become so stymied by muddiness that as rulemakers we will start over with new boundaries, followed by new muddiness, and so on.

V.  DOES IT MATTER?  'MERE' RHETORIC IN THE OPPOSITION OF CRYSTALS AND MUD

  The crystal/mud circle occurs most strikingly in a context of dealings with strangers.  But it is wise to keep in mind the limited extent of dealings of this type.  Macaulay and Macneil have reminded us, as Bob Gordon notes, that the one-shot context for the enforcement of crystal rules is really quite marginal to ordinary business activity. [FN140]  Robert Ellickson's wonderful study of Shasta County suggests that property 'rights' too are normally defined and readjusted by community understandings and are subject to community pressures along a number of interactive 'fronts' among neighbors.  [FN141]  If the context for crystal rules is marginal, then the same must be true for mud rules, insofar as mud rules attempt to inject a kind of substitute for negotiation or continuing dialogue into what would otherwise be a crystalline, open-and-shut situation.  No doubt there is a difference in 'administrative costs' between these jurisprudential modes, [FN142] but if most transactions take place in some kind of community or some kind of ongoing relationship, even the administrative costs should not matter very much.

  Such considerations challenge the practical importance of the crystal/mud dichotomy.  Why then do we find so much heat in the discussions *605 of these matters when relatively little in our economic life seems to hinge on them? [FN143]  If their opposition makes little difference in practice, then perhaps the answer lies in the rhetorical characteristics of crystals and mud.  [FN144]

  Both crystals and mud are ways of talking about the character of our dealings with strangers, with people that we do not know and do not necessarily expect to see again.  Crystal rhetoric and mud rhetoric hark back to features of our dealings with people in the very different context of an ongoing community or relationship. Thus, the rhetoric of crystals focuses on the sense of predictability and security present in longterm dealings, while the rhetoric of mud focuses on the flexibility and willingness to make adjustments that longterm dealings normally offer.

  P. S. Atiyah tells us that the origins of a legal rhetoric of 'principle' or crystal rules lie in the Enlightenment period, [FN145] and this timing yields some important clues about what is at stake in the rhetorical choice between crystals and mud.  Insofar as crystal rules may give us confidence anbd security in our dealings with strangers, it seems no coincidence that the doctrines of fixed promisekeeping and fixed property entitlements developed more or less contemporaneously with a social theory that originally envisioned a radical separateness among human beings. [FN146]  When the world is populated by strangers, one needs fixed entitlements to secure what is one's own.

  A dominating strand of our inherited social theory posits a world of individuals whose dealings with each other are based on entitlement and self-interest rather than fellow-feeling. [FN147] Thus, it matters how we talk about our dealings with strangers because that is the way that we deal with everyone.  I am going to suggest, however, that neither crystal rhetoric nor mud rhetoric can sustain the image of a world of strangers.

  The rhetoric of crystals suggests that our safety with strangers is derived from an ability to define and bound off every entitlement with a kind of perfect language, a language that reflects in the present all future contingencies.  This rhetoric suggests that, regardless of context, background, or culture, everyone understands the content of each entitlement, so that in trade, each party understands what he is giving up *606 and what he is gaining--or can at least 'discount' any risks into a present value. [FN148] And because of this perfect language, this perfect present understanding of the future and its contingencies, it is only fair to enforce promises and property entitlements to the limit. [FN149]

  An implicit meaning of 'justice' does indeed appear in the rhetoric of crystal:  Adam Smith once lectured that 'Justice' means 'prevent[ing] the members of a society from encroaching on one anothers [sic] property, or siezing [sic] what is not their own,' and he later interjected the comment that '[t]he end proposed by justice is the maintaining [sic] men in what are called their perfect rights.' [FN150]

  What is wrong with this idea?  The chief accusation leveled at crystal rhetoric, chiefly by scholars associated with Critical Legal Studies, is that crystalline rules are hardhearted and mean-spirited, that they glorify the attitude of self-centeredness and 'me first,' and that they act as a kind of coverup for the domination of the weak by the strong through the vehicle of unbridled capitalism. [FN151]  A related and in some ways more profound objection is that the notion of fixed entitlements, known or 'discounted' perfectly in the present and traded around in their discounted form, is a kind of false understanding of the importance of time in human affairs. [FN152] It is a notion that equates knowledge of human action with knowledge about the objects of nature. [FN153]  It supposes that human beings have no memories or new ideas that influence later choices, no ability to persuade each other-- in short, no changes of consciousness over time that will cause them to redefine their views about 'entitlements,' just as they redefine other aspects of their thought. [FN154]

  *607 But if time does matter in human consciousness, then the paths we take and the things we think we are 'entitled to' may be explained completely only by ex post narrative and cannot be foreseen in advance or predicted from what falsely appears to be a set of identical conditions in the past.  [FN155]  To adopt the rhetoric of crystal rules, then, seems to be a way of denying the necessarily dialogic character of human interactions and acting as if we can compel human behavior by a perfect specification of unchanging rights and obligations.

  But it is often forgotten that there is a much softer, more sociable and dialogic side to crystal rules and to the commerce that accompanied their development.  At least some Enlightenment thinkers thought about commerce in a way that now seems novel:  They hoped that commerce would enlarge sociability and would, in a sense, be a constituitive force in ever larger communities of 'interest.'  They argued that 'gentle commerce'--and presumably also the fixed entitlements that commerce seems to require--would not harden manners but rather soften them and make its practitioners more attentive to the needs of others, precisely because everyone could count on a reliable return in meeting those needs. [FN156]  Thus, commerce and fixed entitlements would create communities--at the very least, communities of interest--and the ongoing dialogue that is a part of such communities.

  Lest this view be too rapidly written off as Enlightenment Panglossianism, we should note that recent historians have attributed the development of eighteenth and early nineteenth century philanthropy to the legal rhetoric of fixed entitlements and promise-keeping.  It seems that confidence in firm rules did indeed instill a sense that one could deal with strangers; and when commercial traders dealt with strangers, they came to feel sympathy for the plight of those strangers, as well as confidence in their own ability to help.  [FN157] Indeed, it is hard to imagine *608 the historical development of anything like altruism--in the sense of selfless attention to the needs of strangers [FN158]--in the absence of the far-flung commercial ties that seemed to overcome the casual savagery towards outsiders so characteristic of earlier times. [FN159]

  Moreover, the language of crystal rules sometimes conveys a kind of sturdiness that, at least in our culture, suggests a very important social virtue:  namely, courage.  The rhetoric of firmly delineated entitlements supports that courage.  One can envision almost in romantic terms the pioneer woman who, armed and ready, turns away the intruders at the threshold of her homestead cottage, [FN160] or the tavern owners who refuse all offers to give up their little establishment and instead force the giant office building to be built around them and their happy customers. [FN161] Even the child psychologists tell us that uncertainty about rules is not always good for us and that it does not improve our temperaments, our character, or our ability to get along with others. [FN162]

  Thus, crystal rules not only depend upon shared social understandings, they at least arguably enhance sociability and facilitate ongoing social interactions.  In this respect, crystal rules turn out to mirror mud rules.

  It is indeed the element of ongoing social interactions that mud rules focus upon.  They attempt to introduce an element of continuing dialogue among persons who acted as if they were ordering their affairs as strangers.  When a court introduces ambiguity into the fixed rules that the parties initially adopted, it in effect reinstates the kind of *609 weighing, balancing, and reconsidering that the parties might have undertaken if they had been in some longer term relationship with each other.  Thus, if the mortgage can't be paid on time, the lender's expectation of prompt payment has to be weighed against the borrower's loss of the deal; if the housebuyer discovers a leaky sewage line, perhaps he should get some concession from the seller to make up for this unexpected damage.  But these judicial interventions are a crude substitute for dialogue, for talking things over and adjusting entitlements, as one would be likely to do in an ongoing trading relationship, or as one would in a family or religious community.

  The chief criticism leveled against mud--particularly by scholars associated with law and economics--is that, all other things being equal, mud is inefficient:  Mud rules make entitlements uncertain and thus increase the costs of trading and of resolving disputes at the same time that they discourage careful planning. [FN163]  But this complaint overstates the case:  At least in some instances, there is a great deal more clarity and certainty about a mud rule than a crystal one.  This view is reflected in the Uniform Commercial Code, where a muddy term like 'commercial reasonableness' is regarded as a standard that is more predictable to business people than such arcana as the mailbox rule of offer and acceptance. [FN164]  Perhaps we would dream up some formulation that would more clearly express our understanding than 'commercial reasonableness' does, and commercial traders indeed often do so. But language is always imperfect, and much of the time it is not worth the effort to specify everything.  It is easier and cheaper to rely on a set of socially understood conventions.  Mud rules, then, can take on a greater clarity in a social setting among persons with some common understanding--who know, for example, that a 'baker's dozen' numbers thirteen.

  Just as there is a version of sociability and dialogue in crystal rules, there is a version of certainty and predictability in mud rules.  These reversals occur just where crystals or mud move into a genuine social context, and it is no wonder that this is the locus of the reversal.  Crystals and mud are rhetorical extractions from the practices of ongoing trading relationships where the participants are likely to enjoy both upstream security as well as downstream readjustment.  In our dealings with strangers, it seems as if we can only have the one or the other--hence crystals on the one hand, for upstream security, and mud on the other, for downstream readjustment. But in fact, most of our interactions are much more sociable than the one-shot deal; we are repeat customers, we care about our reputations, and we hope that our clients *610 will come back.  And it is at this juncture, where we establish some longterm tie, that crystals and mud dissolve into each other.

  To be sure, from time to time we do deal with strangers on a one-shot basis, so that they stay strangers.  Those are the points where we are faced with a choice of crystals and mud and where, over time, we seem to shift back and forth between these two jurisprudential modes.  It is an illusion to think that either of these rhetorical modes are paradigms for normal living or even normal commercial dealings.  Instead, they are our metaphors for the lapses of community.

  But it is precisely as metaphor or rhetoric that the choice between crystal and mud matters.  The lapse of community may occur only infrequently in our everyday lives, but this world of estrangement has had a robust life in our highly individualistic talk about politics and economics since the seventeenth century. [FN165]  In the context of that talk of universal individualism, the metaphoric or rhetorical character of crystals and mud has a certain independent significance. However must crystal rules may have a dialogic side like mud, [FN166] and however much mud rules may lend the certainty of crystal, [FN167] as rhetoric, crystals and mud bear sharply divergent didactic messages.  They suggest quite different ways that each self-contained individual should behave and converse with all those other self-contained individuals.  Thus, crystal rhetoric suggests that we view friends, family, and fellow citizens from the same cool distance as those we don't known at all;  [FN168] while mud rhetoric suggests that we treat even those to whom we have no real connection with the kind of engagement that we normally reserve for friends and partners. [FN169] And for this reason--for the sake of the different social didactics, the different modes of conversation and interaction implicit in the two rhetorical styles--we debate endlessly the respective merits of crystals and mud.
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